Law Enforcement-Ba

Victim Services (LEV)

Legal Information vs. Legal Advice

Victims’ rights are fundamental to ensuring that individuals harmed by crime are treated

with fairness, dignity, and respect throughout the criminal justice process'. When these rights
are understood and upheld, victims are empowered to participate meaningfully in the system.
While this Law Enforcement-Based Victim Services (LEV) Quick Reference: Victims’ Rights series
focuses primarily on law enforcement-based victim advocates? and other agency personnel, the
information is relevant to all criminal justice system professionals. Together, these trained victim
services professionals play a vital role in supporting victims by providing information, resource
referrals, emotional support, and assistance in asserting their legal rights.?

Who can give legal advice? Clear communication with victims about
Generally, only individuals licensed as attorneys in a specific the advocate’s role is key. Advocates could
jurisdiction are authorized to practice law and give legal considersaying something like: “I’'m not a
advice in that jurisdiction. Victim advocates have legal
and ethical duties to ensure they are offering support and Iawyer' I can’t take the facts Ofyour case
services consistent within the parameters of their advocate and apply the law to them to help you
role?. They may not provide legal advice as this would be figure out what you should do. I can offer
considered the unauthorized practice of law. This occurs

you referrals to lawyers you can consult

when someone provides legal services or advice without
H H H 2
being licensed or authorized to do so. with who can give you legal advice.

( TIPS FOR VICTIM ADVOCATES

Understand the advocate’s
role: Share legal
information, not advice

Offer referrals
to attorneys

Communicate clearly about
the advocate’s role

1.~ For more information, see Law Enforcement-Based Victim Services (LEV) — Quick Reference: Crime Victims’ Rights and Victims' Rights During Significant Stages of the
Criminal Justice Process.
2. For more information, see Law Enforcement-Based Victim Services (LEV): Advocacy Parameters.
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https://ncvli.org/wp-content/uploads/2022/09/Victims-Rights-During-Significant-Stages-of-the-Criminal-Justice-Process-last-updated-2022.pdf
https://ncvli.org/wp-content/uploads/2022/09/Victims-Rights-During-Significant-Stages-of-the-Criminal-Justice-Process-last-updated-2022.pdf
https://www.theiacp.org/sites/default/files/LEV/Publications/AdvocacyParameters.pdf
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Legal Information

1 Offering options

2 Answering “Who else can help?”

Although advocates’ duties vary, they generally include
providing victims with emotional support and connecting
them with resources (such as crime victim compensation
programs) and other professional services (such as
referrals to victims’ rights attorneys and mental health
providers). Victim advocates are also responsible for
providing victims with timely information about their
rights and the criminal justice system.? Providing victims
with legal information like this is a key part of an
advocate’s role; however, advocates must be careful not
to veer into offering legal advice.

Understanding the differences between legal information
and legal advice can be tricky because there is not a concise
answer that explains what legal advice will look or sound
like in every circumstance. There are, however, guideposts
that can help advocates navigate what is allowable legal
information and what is prohibited legal advice.

Advocates may offer general legal information, such as
general explanations of law or procedure. This includes
sharing information with victims about the existence of
rights such as the right to have an attorney to represent
them in connection with the investigation and prosecution
of the case, and the many other rights afforded in a
jurisdiction’s law (e.g., to be treated with fairness, dignity,
and respect, to receive information about the case’s status,
to attend court proceedings, to apply for state crime victim
compensation, and to reasonable protection from the
accused or those acting on behalf of the accused). This can
also include sharing information about the criminal justice
system, such as how judicial proceedings are conducted,

3. For more information, see Victims’ Rights During Significant Stages of the Criminal Justice Process

Legal Advice

Kl Offering opinions
Bl Answering “Should I?”

Bl /nterpreting and applying law
to the victim’s case or situation

and providing certain types of assistance to victims in
preparing legal documents on their own behalf, such as
providing the legal definition of unfamiliar terms on a form
and helping to document victims’ words verbatim.

Advocates may not offer legal advice. Legal advice
generally includes (1) the exercise of the advice giver’s
professional judgment; AND (2) the application of

legal principles to the facts of an individual’s case or
circumstances. Advocates should also refrain from filling
out legal documents (e.g., protective orders) for a victim.

To avoid providing legal advice, remember the following:

Don’t recommend that the victim take a specific
course of action or tell the victim which course of
action is “best.”

Don’t apply the law to the victim’s set of specific
circumstances.

Don’t speculate about how a case or proceeding
might turn out.

Communicate Clearly About
the Advocate’s Role

Good advocacy language and practice includes
communicating clearly with victims from the beginning
about the advocate’s role. That includes explaining to the
victim the types of information and assistance the advocate
can and cannot provide. For victims who would like legal
advice relating to their rights, offering referrals to victims’
rights attorneys is key.



https://ncvli.org/wp-content/uploads/2022/09/Victims-Rights-During-Significant-Stages-of-the-Criminal-Justice-Process-last-updated-2022.pdf

Consider This

Examples of how to offer victims legal information, not legal advice:

DON’T SAY SAY THIS

“Protective orders exist. | can give you general information about
“You should get a the different types and the steps to take to apply. If you want advice
protective order.” about things like what type of protective order is best for you or how
to prepare for court, | can offer you referrals to lawyers.”

“You should file . .
. . “I can offer you referrals to lawyers you can consult with who can give

a lawsuit against . ; -

you legal advice about all your options to seek accountability from
the person who .

the person who harmed you.
harmed you.”
“What happened
to you is a crime “What you are going through is awful. | am here to help you find
that should be resources and information to help you.”
prosecuted.”

Offer Referrals to Attorneys

Referring people to attorneys is not the provision of legal advice. An important part of ensuring victims’ rights are respected
and needs are heard is to provide referrals to victims’ rights and other attorneys (e.g., civil, family law, immigration) who can
help victims navigate legal processes and provide legal advice.* Prosecutors can support the rights of victims in criminal
and civil proceedings, but they do not represent the victim or provide legal advice on cases where they are not assigned
(e.g., custody, divorce, immigration). Victims can retain an attorney on their own,> and there may be legal assistance
organizations that can provide representation at no or lower cost.

4. For more information, see Law Enforcement-Based Victim Services (LEV) Quick Reference: Types of Attorneys Crime Victims May Encounter within the Justice System
5. For more information, see Survey of Select State Laws Governing Crime Victims' Right to Counsel.

The information in this resource is educational and intended for informational This resource was supported by Cooperative Agreement No. 150VC-22-GK-
purposes only. It does not constitute legal advice, nor does it substitute for 01805-NONF, awarded to the International Association of Chiefs of Police (IACP)
legal advice. Any information provided is not intended to apply to a specific by the Office for Victims of Crime, Office of Justice Programs, U.S. Department of
legal entity, individual, or case. NCVLI and IACP do not warrant, express or Justice. The opinions, findings, and conclusions or recommendations expressed
implied, any information it provides. NCVLI is not creating an attorney-client in this resource are those of the contributors and do not necessarily represent the
relationship with the recipient. official position of the U.S. Department of Justice.
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https://www.theiacp.org/sites/default/files/LEV/Publications/QRAttorneyTypes.pdf
https://ncvli.org/wp-content/uploads/2023/08/Survey-of-Select-State-Laws-Governing-Victims-Right-to-Counsel-2023-3.pdf
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