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This resource answers common questions about restitution law and practice. It is
designed to provide an overview of key topics related to a victim’s right to restitution. Within
each answer, there are references to relevant sections of the Restitution Law & Practice Guide
for Legal Practitioners (Legal Practitioner Guide), a companion resource that contains
additional information and legal analysis. The Legal Practitioner Guide is available in the
Victim Law Library of the National Crime Victim Law Institute (NCVLI).

HOW TO USE THIS RESOURCE

Throughout this Overview, sample statutory language is included to illustrate the types of
laws being discussed. In some instances, this language is directly pulled from an existing federal
or state law. In other instances, this language is modeled off one or more existing laws, but it
does not directly replicate an existing law. Such sample language is designed to be illustrative; it
should not be relied upon for legal purposes.

Specific jurisdictions are identified in this resource to provide examples of laws or
practices that exist at the time of publication/release. Each such reference is followed by an
endnote containing a citation to a relevant statute, rule, and/or court decision in that jurisdiction.
Practitioners can use these citations as a starting point when researching current restitution law in
their jurisdiction.

Throughout this resource references are made to various written court submissions. For
samples of such documents, please consider joining the National Alliance of Victims’ Rights
Attorneys & Advocates (NAVRA). For additional information relating to victims’ right to
restitution, visit the portion of NCVLI’s website dedicated to Restitution & Other Financial
Recovery. In addition, throughout this resource there are references to complexities in the law;
for assistance regarding how to understand and apply restitution laws in a particular situation,
please contact NCVLI for technical assistance.

This resource was produced by the National Crime Victim Law Institute (NCVLI), subawardee to The Council of
State Governments Justice Center, under 2019-V3-GX-K038, awarded by the Office for Victims of Crime, Office of
Justice Programs, U.S. Department of Justice. The opinions, findings, conclusions, or recommendations expressed
in this resource are those of the contributors and do not necessarily represent the official position or policies of the
U.S. Department of Justice.
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COMMON QUESTIONS

The information in this resource is educational and intended for informational purposes only. It does not constitute

legal advice, nor does it substitute for legal advice. Any information provided is not intended to apply to a specific

legal entity, individual or case. NCVLI does not warrant, express or implied, any information it may provide, nor is
it creating an attorney-client relationship with the recipient.

1. What state and federal laws address restitution?

Every state and the federal code have laws related to restitution for crime victims. These
laws delineate when and how courts can order restitution and to whom. Multiple restitution laws
within a single jurisdiction may interact with one another, which makes understanding restitution
a complicated endeavor. The relevant sources of the laws are, generally: constitutional and
statutory victims’ rights provisions; other criminal statutes and procedural rules addressing
restitution; and court decisions. Each of these sources of law is briefly addressed in this Answer.
To learn more about these sources of law and for additional examples, please consult the Legal
Practitioner Guide at Part I (“Where You Can Find the Law of Restitution”).

Constitutional and Statutory Victims’ Rights Provisions. The federal government, all
states, the District of Columbia and most U.S. territories have a constitutional and/or statutory
body of law dedicated to affording broad, participatory rights to crime victims. These laws may
afford victims a range of restitution-related rights, including:

e express rights to restitution (e.g., “victims have the right to full and timely
restitution,” “crime victims have the right to restitution, as provided by law,”
“victims have the right to request restitution”);

e rights expressly tied to the right to restitution (e.g., “victims have the right to be
informed about restitution,” “victims have the right to confer with the prosecution
regarding restitution,” “victims have the right to enforce a restitution order in the
same manner as a civil judgment”); and

e rights that relate to effectuating the right to restitution (e.g., “victims have the
right to be present and heard at proceedings implicating their rights,” “victims
have the right to confer with the prosecution,” “victims have the right to be
treated with fairness and respect for their dignity and privacy,” “victims have the
right to be free from intimidation, harassment and abuse”).

Criminal Statutes and Procedural Rules Addressing Restitution. Jurisdictions generally
have restitution-specific statutes and rules that address restitution law and procedure. These
provisions often address: how and when restitution is ordered, collected and disbursed; the
restitution-related obligations of different system actors; and what can be done when a convicted
person fails to meet their restitution payment obligations. These laws primarily appear in the
judgment and sentencing portion of a jurisdiction’s criminal code and/or rules of criminal
procedure. Restitution laws and practices also commonly appear in provisions regarding
probation and supervised release (e.g., laws imposing obligations on probation officers to include
restitution-related information in presentence investigation reports) and provisions related to
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specific crimes (e.g., human trafficking laws that require restitution and address how it is to be
calculated for human trafficking victims).

Court Decisions Regarding Restitution. Court decisions interpreting a jurisdiction’s
restitution laws and practices also control when, how, and to whom courts can order restitution
within a particular jurisdiction.

2. Are courts required to order restitution?

Whether a court must order restitution in a specific case depends upon whether the
controlling restitution law is mandatory or permissive. What follows is a brief overview of the
differences between these two categories of restitution laws, as well as how laws from each of
these categories can interact with one another in a single jurisdiction; for additional examples of
mandatory and permissive restitution laws, more information about these categories and further
discussion of how mandatory and permissive restitution laws function together within the same
jurisdiction, please consult the Legal Practitioner Guide at Part III (“When Courts Must or May
Order Restitution”™).

What is a mandatory restitution law? A mandatory restitution law requires that courts
order restitution when certain conditions are met. These laws often include the words “shall” or
“must” in connection with ordering restitution (e.g., “restitution shall be ordered from the
convicted wrongdoer in every case in which a victim suffers a loss,” “when a defendant is
convicted of a crime, the court must order restitution”). They may also contain language
expressly stating a victim’s affirmative right to receive restitution (e.g., “victims have the right to
receive prompt restitution,” “victims have the right to an order of restitution™).

The federal government and many states afford victims some mandatory restitution. For
example, the federal Mandatory Victims’ Rights Act (MVRA)? requires restitution in cases
involving a wide variety of crimes, including crimes of violence and fraud, unless the court
concludes that restitution would be impracticable or too complex. Other federal laws are
mandatory but narrower in their approach, requiring restitution for specific crimes, such as those
involving human trafficking, child abuse and exploitation, domestic violence and stalking, and
telemarketing and email marketing fraud.?

Some states mandate restitution in all adult criminal cases where the victim suffered
certain losses. Arizona,® California,* Florida,® Illinois,® Kentucky,” Michigan,® and Ohio® are
among the states that have such mandatory restitution laws. Other states broadly require full
restitution for all victims, subject to certain limitations. These limitations generally include
situations where: the victim declines restitution (e.g., Alaskal?); the victim does not request
restitution (e.g., Connecticut,'* Hawaii,'> New York,*2 Texas'4); the court finds that the
defendant lacks the ability to pay (e.g., Connecticut,®> New Jersey,*6 West Virginia,*’
Wyoming®8); or the court concludes that ordering restitution would be inappropriate or unjust
under the facts of the case (e.g., Idaho,'® Kansas,?® Maine,?* New York,?> Washington,?3
Wisconsin?4).
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Additionally, like the federal government, some states also mandate restitution for
specific crimes. For instance, in some jurisdictions where restitution is otherwise permissive,
restitution is required in cases involving human trafficking (e.g., Indiana,? Mississippi,?® New
Hampshire,?” Vermont®).

What is a permissive restitution law? A permissive restitution law allows courts
discretion regarding whether to order restitution. These laws often include “may” or “consider”
in connection with ordering restitution (e.g., “a defendant who is found guilty may be ordered to
pay restitution,” “a court may enter a judgment of restitution that orders a defendant to make
restitution,” “the court shall consider restitution to the victim of the crime and may require
restitution as a part of the sentence”). In jurisdictions where restitution is permissive, a victim’s
right to restitution is often articulated as the right to request restitution (e.g., “a victim has the
right to pursue an order of restitution,” “victims have the right to request that restitution be an
element of the final disposition™).

Jurisdictions where restitution is permissive include Arkansas,? Indiana,°
Massachusetts,3! Mississippi,3? Missouri,3* Nebraska,3* New Hampshire® and Vermont.®¢ A
jurisdiction with permissive restitution laws may mandate that a court consider whether to order
restitution, but still give the court discretion regarding whether and how to order it. Vermont®’ is
an example of such a jurisdiction. Generally, if a court exercises its discretion and declines to
order restitution, it must state its reasons for doing so on the record; the restitution laws in
Arkansas,® New Hampshire3® and Vermont*? expressly contain provisions to this effect.

How do mandatory and permissive restitution laws work together within one
jurisdiction? Within one jurisdiction, restitution may be mandatory, permissive or a
combination of the two. In some jurisdictions with both mandatory and permissive restitution
laws, the laws do not overlap and can operate without conflict. For example, in Kentucky*' and
lowa,* restitution is mandatory in cases involving adult offenders but discretionary in cases
involving juvenile offenders. Another example is in jurisdictions where restitution is permissive
under the general restitution statute and mandatory under a crime-specific restitution provision.
For instance, in Maryland,* restitution is generally subject to the court’s discretion, but is
required in cases of theft.

There are instances, however, where a jurisdiction’s mandatory and permissive restitution
laws directly conflict. An example of this is when a jurisdiction’s victims’ rights laws afford
victims a broad right to full restitution but its criminal procedure laws provide courts with
discretion regarding whether to order restitution (e.g., under a jurisdiction’s victim’s rights laws,
“all victims have right to full and timely restitution in every case” but, under the jurisdiction’s
sentencing statute, “courts shall order the defendant to make restitution to the victim unless it
finds a clear and compelling reason not to””). Florida**, Ohio,* Texas*® and Washington, D.C.,*’
are among the jurisdictions with such conflicting laws. When a jurisdiction has mandatory and
permissive restitution laws that seem to be in conflict in this way, it can be difficult to know
which law controls. A general principle of legal analysis is that constitutional rights prevail over
statutory laws. This means that restitution is generally considered mandatory in jurisdictions like
Florida*®, Ohio* and Texas,>® where victims have a constitutional right to restitution and courts
have statutory — not constitutional — discretion regarding whether to order restitution. In
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jurisdictions where restitution is mandatory under one statute and permissive under another, the
analysis is more complicated.

3. How and when do victims request restitution?

How and when victims request restitution varies by jurisdiction and requires
understanding the answers to several additional questions, which are included below. The
question of what documentation or other evidence is necessary to support a restitution request is
addressed in Answer 4. To learn more about the procedures involved in requesting restitution
and examples of laws and court decisions governing such requests, please consult the Legal
Practitioner Guide at Part IV.A (“Procedures and Requirements Prior to the Court’s
Consideration of Restitution”), Part IV.B (“Procedures and Requirements for Gathering and
Presenting Restitution-Related Information”), and Part IV.C (“Procedures and Requirements for
Whether Courts May or Must Order Restitution™).

Who requests restitution? In general, restitution requests come from prosecutors and/or
victims; in some instances, courts may order restitution even when no one requests it. Typically,
prosecutors have authority to request restitution for crime victims, with or without a request from
the victim. Some jurisdictions expressly require prosecutors to submit restitution requests to the
court (e.g., llinois,> New York,%? Wyoming®3). Generally, victims may request restitution
themselves and/or they may make such a request through privately retained counsel; in some
jurisdictions, the individual tasked with preparing the presentence investigation report (often a
probation officer) may request restitution for the victim. A victim’s ability to pursue restitution
independently may come from laws that afford victims the right to be heard regarding restitution,
(e.g., Alabama,>* Arizona,*® Oregon,>® South Carolina®’). This ability may also come from a
victim’s right to assert their own rights, including the right to restitution (e.g., federal
jurisdictions,%® Arizona,® Illinois®’). Court decisions in Arizona,®* Oregon®? and Utah® also
reflect victims’ ability to independently pursue a restitution order. Some state court decisions
and local practices may discourage or otherwise prevent victims from independently pursuing
restitution; for instance, in 2020 an intermediate appellate court in Idaho% concluded that victims
in that state cannot request restitution without going through the prosecutor.

How is restitution requested? Typically, restitution laws and practices direct victims to
request restitution through one or more of the following methods or procedures:

e Restitution Forms, Affidavits, and Itemized Lists. Some jurisdictions provide victims
with forms to complete when requesting restitution (e.g., Delaware,% Oklahoma®®).
In other jurisdictions, victims submit information of their losses to the court in other
formats, such as an affidavit or an itemized list (e.g., federal jurisdictions,®’
Minnesota,®® South Carolina®). Victims may prepare such materials independently
or with the help of an advocate, attorney, or other victim services provider. Under
some restitution laws, completed forms, affidavits, or other submissions are a
prerequisite to obtaining restitution; for instance, South Carolina’™ requires that any
victim who wishes to receive restitution must submit an itemized list of their losses
within a time frame set by the prosecutor or court. Additionally in jurisdictions such
as Delaware’ and Oklahoma,’? if the victim does not provide the required
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information regarding restitution, they may not later appeal or seek to amend a
restitution order. Familiarity with the established requirements and procedures for
requesting restitution is, therefore, critical to maximizing victims’ financial rights.

e Presentence Investigation Reports. Probation officers or other members of law
enforcement may be tasked with conducting presentence investigations and drafting
presentence reports which inform courts regarding sentencing. A victim’s financial
losses and/or restitution requests are often included in these reports. Such
information is collected directly from the victim and/or prosecutor. It is a required
component of a presentence investigation report in many jurisdictions, including
federal jurisdictions,”® Arizona,’* California,”® Hawaii,”® Michigan’” and Utah.”®

e Victim Impact Statements. In some jurisdictions, victims may request restitution
and/or otherwise present the information necessary to support a restitution claim in a
victim impact statement. Depending on the jurisdiction, victim impact statements are
submitted to the court as part of a presentence investigation report or as a separate
written or oral submission. Ohio,” New York& and South Carolina®! are among the
states where victims may document their losses for restitution purposes within their
victim impact statement.

e Plea Proceedings. Restitution is often included in a plea agreement. Some
jurisdictions, like Illinois,® require that the prosecutor request restitution as part of a
plea agreement if the victim asks them to.

e Sentencing Memoranda by the Victim and/or Prosecutor and Sentencing Proceedings.
Restitution is a part of the sentencing process and may be ordered either at sentencing
or at a separate restitution hearing. Victims and/or prosecutors may submit a
restitution request through a general sentencing memorandum or through a verbal
request at sentencing. Even when restitution is requested prior to sentencing, victims
and/or the government may present materials and testimony in support of a restitution
claim at a sentencing proceeding. For instance, some jurisdictions provide victims
with the right to present the court, at sentencing, with information regarding their
need for restitution (e.g., Oregon®®); some jurisdictions require that the prosecutor
request restitution at sentencing, if the victim has asked them to pursue restitution
(e.g., lllinois®).

e Restitution Memoranda by the Victim and/or Prosecutor and Restitution Proceedings.
When a victim has an attorney representing them in the criminal case, the attorney
may file, prior to sentencing, an independent request for restitution and a supporting
memorandum. Such materials detail the victim’s restitution claims and provide
supporting evidence. Prosecutors may also submit restitution memoranda. When
restitution-related information is not presented to a court at sentencing, some
jurisdictions require that the court hold a restitution hearing (e.g., Arizona,? New
York,® Vermont®’). When evidence of a victim’s losses is not submitted prior to a
restitution hearing, the testimony and evidence presented at the hearing may be
sufficient to support a restitution order; for instance, a court in Montana® upheld a
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restitution order on appeal where the victim provided testimony at a restitution
hearing instead of following the preferred procedure of attaching an affidavit to a
court-ordered presentence investigation report.

Why is early conferral with the prosecution important to the preparation of a
restitution request? Conferring with the prosecution about restitution early in the case is
important because plea agreements, deferred prosecutions and other forms of pretrial diversion
can occur quickly and affect restitution. Additionally, early conferral can provide victims with
timely notice of the types of documentation and other evidence that they will need to retain or
collect to support a restitution request. Such conferral can also aid victims in determining
whether they want or need to pursue restitution independently or whether they would prefer to
rely on the prosecution to request it on their behalf.

What is the relationship between a victim’s right to be heard and their right to request
restitution? Some jurisdictions expressly afford victims the right to be heard at restitution
proceedings; Alabama,®® Arizona,®® and South Carolina® are among the states with such laws.
Some jurisdictions — such as California® and Oregon®- directly afford victims the right to be
heard during sentencing proceedings regarding their views on the need for restitution. In some
jurisdictions — such as federal jurisdictions,®* Arizona,® and Florida® — a victim’s right to be
heard regarding restitution stems from a general right to be heard at sentencing. A victim may
also have a right to be heard regarding restitution based on laws affording them the right to be
heard at procedural moments at which their rights are implicated; Arizona,®” Florida,®® and
Wisconsin®®) are among the states that have laws to this effect. The right to be heard at
restitution, sentencing and other proceedings includes the right to submit filings in advance of
the proceeding.

What role do victim advocates, prosecutors and other victim services providers play in
the preparation of restitution requests? When preparing restitution requests and/or the
documentation underlying such requests, victims may request assistance from victim advocates,
prosecutors and other victim services providers. In fact, a number of jurisdictions provide
victims with the right to some form of such assistance; Connecticut,*?° Indiana,'%
Massachusetts,9? Oklahoma'®® and Vermont!® are among the jurisdictions that provide victims
with such a right. One tool for victims to use to record their financial losses is a restitution log;
victim services providers can provide victims with such a tool and assist them in completing it.

When must restitution be requested? Some restitution laws do not specify when a
victim must submit their request for restitution; in such jurisdictions, requests that are made after
sentencing may still be considered timely (e.g., Arizonal®®). Other restitution laws do specify a
deadline by which restitution requests and the information supporting the requests must be
submitted to the court (e.g., federal jurisdictions,% Alaska,'®” Colorado,® Illinois,'%°
Oregon'%). Some laws provide express exceptions to such deadlines. For example, federal
law,*! Colorado'*? and Illinois!'? have an exception when the amount of restitution is unknown
by the deadline. Colorado!'* and Oregon®® provide an exception to their request deadlines upon
a showing of good cause for the delay; and Alaska®® allows for an exception where strict
adherence to the deadline would work an injustice. Additionally, in jurisdictions where victims
have a constitutional right to restitution, victims do not necessarily lose their opportunity to
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request restitution once the deadline for such a request has passed; an Oregon'*’ court has
recognized this to be the case. Additionally, if the prosecution fails to submit its restitution
request before a deadline passes, a court may retain jurisdiction to hear the victim’s request
based on its authority to remedy violations of the victim’s restitution rights. Likewise, if a victim
misses the request deadline because one of their rights was violated — such as their right to notice
of their right to request restitution — the court might be able to accept a late restitution request
under its authority to remedy a rights violation.

Do courts still order restitution even if the victim and/or prosecutor do not request it or
if the victim affirmatively wants to decline or otherwise waive restitution? In some
jurisdictions courts may or must order restitution even when the victim or the government does
not request it. For instance, courts in California'® and Minnesota'® have concluded that a
victim’s failure to request restitution does not strip the court of its authority to order restitution.
Other state courts have gone further, concluding that when a jurisdiction’s law requires
restitution (i.e., restitution is mandatory), the court must order restitution, regardless of whether
the victim has requested it; Arizona,*?° Florida'?! and Maryland*?? court decisions reflect this
conclusion. Notably, federal courts disagree with one another on this point. Some federal
courts'? have found that, when restitution is required under the MVVRA, the court must order it,
even if the victim does not want it. Other federal courts have found that is not the case. For
instance, one federal court'?* concluded that restitution cannot be ordered when the victim does
not want it because victims have a right under the MVRA to not be required to participate in any
phase of a restitution order; another federal court'?> recommended that mandatory restitution not
be ordered when neither the victim’s attorney nor the prosecutor requested it because no
evidence had been presented from which the court could make a restitution determination.

4. What documentation or other evidence do victims need to support a restitution
claim?

To request and receive restitution, victims provide the government and/or the court with
information regarding their losses. Restitution statutes and court decisions largely control the
nature and format of such information. An overview of key aspects is in this Answer. For
further information on these topics and for examples of relevant laws and court decisions, please
consult the Legal Practitioner Guide at Part I\VV.B (“Procedures and Requirements for Gathering
and Presenting Restitution-Related Information™) and Part IV.C (“Procedures and Requirements
for Whether Courts May or Must Order Restitution”).

In general, what type of information and evidence is necessary to support a restitution
claim? In general, a restitution request must be supported by a “preponderance of the evidence.”
This means that the evidence must show that it is more likely than not that the restitution claim is
true. Typically, there are fewer formal requirements for evidence in the restitution context than
at other points in a criminal case, such as trial. This means that evidence that would be excluded
at trial — such as certain out of court statements or documents that have not been formally
authenticated — can be used for restitution purposes in many jurisdictions, as long as there some
demonstration of that this evidence is reliable, which is often referred to as a “minimal indicia of
reliability.” Federal jurisdictions,'?® Colorado,'?” South Carolina,'?® Utah'?® and Vermont*3° are
among the jurisdictions that do not apply traditional rules of evidence in the restitution context;
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Minnesota®®! is an example of a jurisdiction that does apply the rules of evidence to a restitution
hearing.

Restitution laws in some jurisdictions may provide a non-exclusive list of the types of
evidence or information necessary to support a restitution claim (e.g., “restitution may be based
on documentary evidence, including bills, receipts, repair estimates, insurance payment
statements, payroll stubs, business records and other similar documents relevant to the value of
the stolen or damaged property, medical expenses and wages and profits lost”). California!®? and
Ohio*?? are examples of jurisdictions with such non-exclusive lists. On the other hand,
restitution laws in jurisdictions like New Hampshire** and Vermont** identify the specific
documentation necessary to support certain restitution claims (e.g., “the amount of restitution
owed to a victim assistance fund must be established by copies of the bills submitted to the
victims’ assistance fund and a statement that the services for which payment was made were for
uninsured pecuniary losses”). In these jurisdictions, restitution likely will not be ordered in the
absence of such documentation.

What are common types of documentation and/or testimony used to support a
restitution claim? Common forms of documentation supporting restitution claims include
affidavits, agreements, business records, contracts, canceled checks, credit card statements,
insurance payment statements, payroll stubs, receipts and repair estimates. Testimony from
victims or others at a restitution proceeding may also serve as evidence to support a restitution
claim. In some jurisdictions, such as lowa,'3 documentary evidence may be required in addition
to such testimony. Where a restitution calculation is particularly complex, courts may rely upon
testimony from experts (e.g., economists testifying in support of restitution for the future lost
income of a homicide victim; insurance agents testifying in support of restitution for the present
value of a homicide victim’s projected estate). Additionally, in some jurisdictions, information
about the victim’s losses already on the record may be sufficient to support a restitution request
(e.g., trial testimony and documentary evidence); federal jurisdictions®*’ and Arizona'3® are
examples of jurisdictions where this can be the case.

Jurisdictions vary greatly in what types of documentary evidence are sufficient to support
a restitution claim. For instance, in Oregon,'% a victim’s medical bills, on their own, may not be
sufficient to meet the state’s requirement that, for the purposes of restitution, a victim’s medical
costs be reasonable and necessary. In other jurisdictions — such as Maryland'#? and Washington,
D.C.%! —medical bills are considered, for the purposes of restitution, sufficient evidence of
reasonableness of the victim’s medical costs and the need for such services.

How can victim advocates, victim attorneys and other victim service providers assist
victims in the preparation of restitution documentation? Compiling and keeping track of
restitution-related information can be overwhelming for victims and their families. It may take
time to compile a list of expenses and financial losses caused by criminal conduct. Letting
victims know, at the outset of a case, of the need to record and track their past and anticipated
future losses is critical to protecting victims’ access to full recovery. Victim services providers
can further protect such access by offering to assist victims in collecting and maintaining their
records. Some jurisdictions recognize the benefit of such assistance and afford victims the right
to help from victim advocates, prosecutors and/or other victim services providers in documenting
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their financial losses for restitution purposes (e.g., Indiana,'#> Massachusetts,'4® Oklahoma, '
Vermont!#), Starting the documentation process early with victims can help create the space
needed to process the information, compile the right materials and assess what it is that a victim
wants and needs to get in restitution. One tool that victim service providers might use in
assisting victims in the documentation of their losses is a restitution log.

How can victim advocates, victim attorneys and other victim service providers assist
victims in protecting their privacy, privilege and confidentiality interests in materials
documenting their financial losses? Documentation of a victim’s losses may contain private,
privileged, or confidential victim information (e.g., records reflecting the cost of the victim’s
mental health treatment may contain privileged and otherwise private information about the
treatment itself). Consideration should be given as to whether submitting such materials to the
prosecution or the court in support of a request for restitution places a victim’s privacy, privilege
or confidentiality at risk. The redaction of private information from these materials before they
are submitted may offer some privacy protection. For additional guidance on protecting victim
privacy, privilege and confidentiality in the restitution context, please consult the Legal
Practitioner Guide at Part 11.B (“Restitution-Related Privacy and Confidentiality Rights and
Protections™).

5. How does a deferred prosecution agreement or a pretrial diversion program affect
restitution?

Deferred prosecution agreements and pretrial diversion programs may control a
defendant’s restitution obligations. A deferred prosecution agreement is an agreement that the
prosecutor enters into with a defendant, under which the prosecutor agrees to defer prosecution
for an agreed to amount of time, in exchange for the defendant meeting certain requirements,
such as the payment of restitution. If the defendant does not meet such requirements within the
time period, the government may pursue the original criminal charges against the defendant.
Statutes and court rules authorize and establish eligibility requirements for pretrial diversion
programs, which also provide an alternative to criminal sentencing conditioned on a defendant’s
completion of certain program requirements, such as the payment of restitution.

Some jurisdictions require restitution as a condition of a deferred prosecution agreement
or pretrial diversion program (e.g., Illinois,'*¢ Kentucky,*” Michigan'“®). Other jurisdictions
authorize inclusion of restitution as such a condition (e.g., Colorado,'*® Montana,*>® Oregon?®?).
Jurisdictions may expressly require that prosecutors consider victims’ wishes prior to entering
into a deferred prosecution agreement or referring a defendant to a pretrial diversion program
(e.g., Minnesota,'®> Oklahoma'®3). In other jurisdictions, victims may have an opportunity to
communicate their thoughts on such agreements, programs and restitution under victims’ rights
laws and restitution provisions that require prosecutors to consult with victims prior to entering
into or authorizing these sentencing alternatives (e.g., Florida,'>* Delaware,'® Kentucky,®
South Carolina,'®” Utah%8),

If restitution is a condition of pretrial diversion, failure to pay within a set time frame
may result in the prosecutor pursuing the original criminal charges. Some laws expressly allow
for the extension of deferral or diversion when the only outstanding condition is restitution
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payment, although these laws usually cap the duration of such extensions at one or two years
(e.g., Colorado,*® Missouri,'® New Mexico*6?).

To learn more about the relationship between restitution and deferred prosecution
agreements and pretrial diversion programs, as well as examples of relevant laws and court
decisions, please consult the Legal Practitioner Guide at Part IV.C.2 (“Deferred Prosecution
Agreements and Pretrial Diversion Programs”).

6. How do plea agreements affect restitution?
Plea agreements can affect the amount of restitution that a victim receives in a few ways.

First, although a defendant may agree to pay restitution as a binding part of a plea
agreement, the amount that the defendant agrees to pay may be different than the amount they
would be ordered to pay if they were found guilty of the crimes with which they have been or
would be charged.

Second, plea agreements may be silent as to restitution. Depending on the jurisdiction,
the absence of restitution from a plea agreement may prevent the court from ordering it. In
jurisdictions where the court is required to consider and/or order restitution, silence in a plea
agreement regarding restitution does not alter the court’s obligations because these obligations
and the rights to which they correspond are not something that the prosecution can bargain away
during plea negotiations. Courts in California,'%? Idaho,6? Indiana'®* and Vermont'®® have
recognized the authority of courts to order restitution even when it is not an express term of a
plea agreement; relatedly, one Maryland court*% has recognized that the state’s failure to
expressly include the issue of restitution in a plea agreement does not waive the victim’s right to
request restitution. Alabama'®’ courts may not accept a plea agreement unless reasonable efforts
were made to give the victim notice of plea proceedings and the terms of any sentence agreed to
as part of the negotiated plea.

Finally, the specific charges underlying the plea agreement may limit the total amount of
restitution ordered for the victim. In the plea context, defendants generally may only be ordered
to pay restitution for charges to which they have admitted guilt or for which they have agreed to
pay restitution. This means that when a defendant is charged with some crimes for which
restitution is applicable and other crimes for which it is not, but only pleads to the charges for
which restitution is not applicable, the victim may not be able to claim restitution for the
dismissed charges absent clear language in the plea agreement. 1llinois*®® and Washington'®® are
among the states that expressly authorize, in the context of plea agreements, restitution for
dismissed charges where restitution is a clear term of the plea. To protect their restitution rights
and interests, victims should ask that restitution for dismissed claims be a part of a plea
agreement.

Because of the ramifications plea agreements have on victims’ restitution rights and
interests, advance notice of plea negotiations and early conferral between victims and
prosecutors about restitution is essential to the protection and enforcement of victims’ rights.
Indeed, a plea agreement may be rejected if it is entered into in violation of the victim’s right to
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confer, where such a violation results in the victim’s restitution interests not being taken into
account; as one federal court'’ has reasoned, the administration of justice does not support the
acceptance of such a plea.

To learn more about the relationship between restitution and plea agreements and how
the terms of a plea agreement can affect restitution and for examples of laws and court decisions
that connect restitution and plea agreements, please consult the Legal Practitioner Guide at Part
IV.C.3 (“Plea Agreements”).

7. Who is eligible for restitution?

Whether a victim can request and receive restitution in a jurisdiction depends, in part, on
whether they meet the legal definition of “victim” within that jurisdiction’s laws. A review of
various laws governing victim eligibility is a good place to begin when determining who is
eligible for restitution within a specific jurisdiction. Familiarity with the persons and entities
commonly treated as eligible for restitution can provide additional guidance. An overview of
these topics is included in this Answer. For more information about restitution eligibility and for
examples of statutes and court decisions addressing victim eligibility, please consult the Legal
Practitioner Guide at Part IV.C.4.i (“Victim Eligibility”).

What types of laws govern restitution eligibility? A jurisdiction may address restitution
eligibility in various laws, including those that expressly define the term “victim” and those that
do not. For example, a jurisdiction may address restitution eligibility in restitution laws that
define “victim” for the purposes of restitution; such laws might include language like, “the term
‘victim’ used in any provision of law related to restitution means . . .” or “for the purposes of the
statutes governing restitution, the term ‘victim’ means . . .”. Restitution laws may also expressly
rely upon the definition of “victim” that is contained in a jurisdiction’s general victims’ rights
provisions; sample language from such a law might look like: “for the purposes of the statutes
governing restitution, the term ‘victim’ has the same meaning as under the Victims’ Rights Act.”
Some restitution laws may define “victim” for the limited purpose of compensating victims of a
certain crime (e.g., “as used in the law governing restitution in cases of white collar crime, the
term ‘victim’ means . . .””). Victims’ rights provisions that define “victim” for the purposes of all
rights, including the right to restitution, may also establish restitution eligibility (e.g., “for the
purposes of the Victims’ Rights Act, which includes the right to restitution, the term ‘victim’
means . ..”).

Restitution eligibility may also be determined by provisions addressing what losses are
compensable in restitution. For example, a restitution law might provide that “the court shall
order restitution to a public, private or nonprofit organization that has provided or will be
providing counseling, medical or shelter services to the victim.” Under such a law, public,
private or nonprofit organizations are eligible for restitution if they have provided or will provide
services (e.g., counseling, medical, shelter) to the victim. Likewise, a restitution statute that
provides “if a defendant is convicted of domestic battery, the defendant must pay restitution to
any domestic violence shelter in which the victim lived because of the domestic battery,”
establishes that a domestic violence shelter is eligible for restitution when a victim lives in the
shelter due to the domestic battery for which the defendant is convicted. Additionally, some
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restitution laws expressly extend restitution to individuals who were injured by an offense, but
are not otherwise “victims” under that jurisdiction’s laws (e.g., “the court shall order a defendant
convicted of an offense to make restitution to the victim or other person injured by the offense,”
“when a defendant is convicted of domestic battery and a person under 18 years of age witnesses
the domestic battery of the victim, the defendant may be required to pay restitution for the cost of
any counseling that the child-witness requires”).

Multiple statutory provisions detailing eligibility for restitution may apply within a single
jurisdiction. The scope of restitution eligibility can only be understood once all of the provisions
defining the term are read together.

What persons and entities are commonly eligible for restitution? The persons and
entities commonly designated as eligible for restitution include natural persons; corporations and
other legal entities; estates; and institutions (e.g., “for the purposes of restitution, a ‘victim’ is a
person directly and proximately harmed as a result of the commission of an offense,” “for the
purposes of restitution, a ‘victim’ is a natural person or their personal representative or, if the
victim is deceased, their estate; or any firm, partnership, association, public or private
corporation, or governmental entity,” “for the purposes of restitution, ‘victim’ means a person
who suffers loss of property, bodily injury or death as the result of the commission of an offense;
the estate of a deceased or incapacitated victim or a member of the immediate family of a
homicide victim; a governmental entity that suffered a loss of property as the result of the
commission of an offense or incurred costs during the investigation of an escape from custody;
an insurer or surety with a right of subrogation that has reimbursed the victim for their loss; the
crime victims compensation program; and any person or entity the offender voluntarily agrees to
reimburse as part of a plea agreement”).

Many jurisdictions also specify that when a victim is a child, incompetent, incapacitated,
or deceased, restitution eligibility extends to certain family members, guardians and legal
representatives (e.g., “for the purposes of restitution, when a victim is under 18 years of age,
incompetent, incapacitated or deceased, the legal guardian of the victim or representative of the
victim’s estate, another family member, or any other person appointed as suitable by the court,
may assume the victim’s restitution rights, but in no event shall the defendant be named as such
representative or guardian”). Crime victim compensation programs are also commonly
recognized as eligible for restitution (e.g., “when the crime victim compensation program has
reimbursed the victim for their out-of-pocket expenses, the court shall order restitution be paid to
the program”). Other entities that reimburse direct victims for their losses or otherwise cover a
direct victim’s costs, such as insurance companies and hospitals, may also be eligible for
restitution, depending on the jurisdiction.

8. What losses are compensable in restitution?

Jurisdictions vary in how they define the types of losses that are compensable. The
language of restitution laws and the court decisions interpreting these laws largely control the
scope of compensable losses within a jurisdiction. Additional understanding can be found in a
review of losses that are commonly treated as subject to restitution and those that are not.
Overviews of these topics are included in this Answer. For more information about restitution
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eligibility and for examples of relevant statutes and court decisions, please consult the Legal
Practitioner Guide at Part IV.C.4.ii (“Compensable Losses”).

How do laws articulate what losses may be compensated through restitution? Many
jurisdictions provide that a victim is entitled to restitution for the full amount of the victim’s
losses (e.g., “victims have the right to full and timely restitution,” “restitution shall be in a dollar
amount that is sufficient to reimburse any victim fully for their losses,” “victims have the right to
full and timely restitution in every case and from each convicted offender for all losses suffered,
both directly and indirectly, by the victim as a result of the criminal conduct”). Some
jurisdictions define what this broad term means in terms of specific compensable losses (e.g.,
“for the purposes of restitution, the ‘full amount of the victim’s losses’ means . . .”).

In general, restitution laws specify that the losses that are recoverable are those that are
financial in nature. Terms like “financial loss,” “economic loss,” “material loss” or “pecuniary
loss” are often used within a restitution law to make this point (e.g., “the court shall order
restitution for every determined economic loss incurred as a result of the defendant’s criminal
conduct,” “the court shall consider restitution in every case where the victim has suffered a
material loss,” “‘restitution” means the payment of pecuniary damages and ‘pecuniary damages’
means all demonstrable economic injury, losses, and expenses regardless of whether the
economic injury, losses, and expenses have yet been incurred”). Some laws expressly define
what these terms mean within the definition section or the body of their restitution laws (e.g.,
“for the purposes of restitution, ‘economic l0ss’ means . . .”).

Jurisdictions often provide a non-exclusive list of examples of compensable losses (e.g.,
“restitution shall be a dollar amount that is sufficient to reimburse any victim fully for their
losses, including but not limited to the full value of stolen or damaged property, medical
expenses, funeral and burial expenses, and lost earnings,” “the court shall order restitution for the
victims economic losses, where ‘economic loss’ means out-of-pocket losses or other expenses
incurred as a result of a criminal offense, including: medical care costs, loss of income by the
victim or the victim’s dependents, the value of damaged, destroyed or lost property and
reasonable funeral expenses™). These jurisdictions articulate that their list of examples is not
exclusive through language such as “including,” or “including but not limited to” before the
items are listed (e.g., “the court shall order restitution for every determined economic loss
incurred as a result of the defendant’s criminal conduct, including, but not limited to [examples
of losses]”, “as used in the section governing restitution, ‘economic loss’ means out-of-pocket
losses or other expenses incurred as a direct result of a criminal offense, including [examples of
losses]”). Jurisdictions may also include a catchall provision in their restitution statute to capture
losses that are not expressly identified within the statute; terms like “other losses” and “other
expenses” indicate this (e.g., “restitution means any form of compensation paid by a convicted
person to a victim for counseling, medical expenses, lost wages due to injury, or property
damages and other expenses suffered by a victim because of a criminal act,” “the court may
order the defendant to pay the victim restitution for lost income; the cost of transportation;
temporary housing; and child care costs incurred because of the offense, attorney fees and costs
incurred as a result of the victim assisting in the investigation of an offense and attendance at
trial; and other losses suffered by the victim as a proximate result of the offense”).
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Other jurisdictions provide an exclusive list of categories of compensable loss. Under
these laws, victims generally are not compensated for losses that fall outside the listed categories
(e.g., “restitution shall be for damages for injury to or loss of property, actual expenses incurred
for treatment of injury to persons and for lost wages resulting from injury,” “restitution shall be
considered in every case where the victim has suffered an uninsured property loss, uninsured
out-of-pocket monetary loss, uninsured lost wages, and uninsured medical expenses”).

Crime-specific restitution provisions may include a unique set of compensable losses for
victims of certain crimes, in addition to the losses that are generally compensable in that
jurisdiction (e.g., “when restitution is ordered in a human trafficking case, it shall include the
victim’s economic losses under the general restitution statute and also attorney’s fees and costs
and the greater of either the gross income or value of the labor performed by the victim for the
offender or the value of the labor performed by the victim for the offender as guaranteed by state
minimum wage and overtime laws,” “restitution for the crime of the rape of a child, in which the
victim becomes pregnant, shall include medical expenses related to the rape and pregnancy and
child support if it is otherwise ordered”).

What categories of loss are commonly compensated in restitution? Common categories
of loss that can be compensated in restitution include losses related to:

o Attorneys’ fees and related costs.

o Childcare costs, including those incurred by the victim because of the offense or
due to their participation in criminal investigations, prosecutions or court
proceedings.

o Funeral and related services.

o Past and future lost income, including income lost in the aftermath of crime or

due to participation in criminal investigations, prosecutions and court

proceedings.

Past and future medical services related to physical and mental health care.

Post-crime relocation costs and other safety and security measures.

Property loss or damage.

Temporary housing costs incurred by the victim because of the offense.

o Transportation costs, including those incurred by the victim because of the
offense or due to their participation in criminal investigations, prosecutions, or
court proceedings.

These categories of compensable loss may apply to losses a victim has already incurred, as well
as those that they are reasonably likely to incur in the future.

What are categories of loss that are commonly excluded from restitution? In general,
restitution does not extend to non-economic losses like pain and suffering, punitive damages or
consequential damages. Although this is the general rule, at least one jurisdiction does authorize
noneconomic damages in a limited setting. For example, in California,'’ in cases involving sex
offenses against a child, restitution includes reimbursement for noneconomic losses, including
psychological harm.
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9. What causal connection must be shown between a victim’s losses and a convicted
person’s criminal conduct before restitution can be ordered?

To support a request for restitution, the government and/or the victim must show that the
defendant’s conduct caused the victim’s losses. This is known as the “causation standard” and
jurisdictions vary greatly in their approach to it. Some jurisdictions expressly identify in their
restitution laws the causation standard used in that jurisdiction. Jurisdictions that include such
language often incorporate it into provisions that address who is eligible for restitution and what
types of losses may be covered by a restitution order. In many instances, these may be in the
section of the restitution law that defines terms such as “victim,” “economic loss” and/or
“pecuniary loss.” Case law also plays a significant role in establishing a jurisdiction’s causation
standard(s) and court interpretation of these standards can expand causation analysis beyond a
law’s express text.

The causation standards that commonly appear in restitution laws include: direct
causation; but-for causation; and proximate causation. Direct causation requires that the victim’s
losses were a direct consequence of the offense and/or related criminal conduct (e.g., a defendant
is liable in restitution for losses the victim incurred “as a direct result of” the crime and/or related
activity). But-for causation requires that the victim would not have incurred their losses but-for
the offense and/or related criminal conduct (e.g., a defendant is liable for restitution for losses the
victim incurred “as a result of”” the crime and/or related criminal activity). Proximate cause
requires that the victim’s losses were a foreseeable consequence of the defendant’s conduct (e.g.,
a defendant is liable for restitution for losses the defendant “caused” or that the victim incurred
“as a result of” the crime and/or related criminal activity, where such results were natural and
foreseeable).

For more information about different causation standards, examples of the causation
requirements found in restitution laws and relevant court decisions, please consult the Legal
Practitioner Guide at Part IV.C.4.iii (“Causation”).

10. Is there a deadline for ordering restitution?

Jurisdictions vary in how they approach deadlines for ordering restitution. Such
deadlines may be broad. For instance, in some jurisdictions, victims’ rights laws may require
that restitution be “timely” or “prompt” (e.g., “victims have the right to receive prompt
restitution,” “victims have the right to full and timely restitution”); Arizona,'’? Florida,'"
Oregon’* and South Carolinal’® have laws to this effect. Restitution and/or sentencing laws may
also control the timing of restitution orders. For instance, in some jurisdictions — such as
Californial’® and Illinois'’” — courts are directed to order restitution at sentencing, if the amount
of restitution is known at that time (e.g., “the court must order restitution at the time of
sentencing, if the amount of restitution is known”). Some of these and other jurisdictions specify
that restitution must be ordered within a certain time period after sentencing (e.g., “restitution
may be imposed at sentencing or within sixty days thereafter,” “the prosecutor must investigate
the victim’s restitution claims at the time of sentencing or within 90 days after entry of the
judgment”); Colorado!’® and Florida'’® have such laws. For a survey of federal and state laws
that address restitution timing and deadlines, please consult Survey of Select Laws Governing
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Timelines for Entry of Initial Restitution Order in a Criminal Case, NCVLI (2020), available at
https://law.Iclark.edu/live/files/29859-ncvlinational-surveyrestitution-timelinespdf.
Modifications to a final restitution order may be subject to the same or different deadlines,
depending on the jurisdiction.

Jurisdictions vary in how they approach the effects of such deadlines passing. Some
courts have found that restitution ordered outside of an expressly identified time frame is not
necessarily unlawful; the United States Supreme Court'® and state courts in Florida,8!
Kentucky®? and Oregon'®® are among the courts that have reached such a conclusion. Courts in
other states, such as Washington,® have concluded that restitution must be ordered within a
statutory time frame. In jurisdictions where victims have a constitutional right to restitution, this
right might overcome statutory limitations on when restitution may be ordered; Oregon?% has
recognized this to be the case.

To learn more about the timeliness of restitution, examples of laws containing timeframes
in which restitution must be ordered and relevant court decisions, please consult the Legal
Practitioner Guide at Part IV.C.5 (“Timeliness of Restitution Order”).

11.  When must courts order full restitution and when can they order partial
restitution?

Some jurisdictions require that victims receive full restitution for their losses (e.g.,
“victims have the right to full and timely restitution,” “the court must order full restitution for the
victim”). Full restitution means restitution for all of the compensable/eligible losses that the
victim and/or government can prove. California,®® Florida,*®” Michigan® and South
Carolina'® are among the states that require full restitution. Federal law requires full restitution
for victims of certain crimes, such as human trafficking'® and child abuse and exploitation. %

Some jurisdictions authorize restitution in a lesser amount than full restitution owed to a
victim. In some of these jurisdictions, courts have general authority to order partial restitution
(e.g., “the court shall order the offender to make financial restitution under terms that it
determines are appropriate,” “the court shall order the defendant to pay all or part of the
restitution claimed”); Connecticut,**> Wisconsin,'*® and Wyoming!®* are examples of jurisdiction
where the court has discretion to order partial restitution.

In other jurisdictions, courts can only order partial restitution based upon certain
considerations or circumstances (e.g., “victims are entitled to full restitution in all cases, except
those involving a juvenile offender,” “the court shall order full restitution, unless it finds the
defendant does not have the ability to pay’’). Some jurisdictions require partial restitution when
the full amount of the victims’ losses exceed a particular dollar amount (e.g., Kentucky,%
Mississippi,t® New York'®") or when the court concludes that full restitution is not practicable
given the defendant’s financial circumstances (e.g., West Virginia'®). Additionally, some
jurisdictions authorize partial restitution in juvenile cases (e.g., Kentucky%) or when the court
concludes that full restitution would be unjust or otherwise inappropriate under the facts of the
case (e.g., Mississippi,?®® Washington??). Notably, even jurisdictions that authorize partial
restitution, a court’s exercise of its discretion in awarding restitution may be guided by a
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presumption in favor of full restitution for victims; one West Virginia court?®? has recognized
this.

To learn more about full and partial restitution and for examples of relevant laws and
court decisions, please consult the Legal Practitioner Guide at Part IV.D (“Procedures and
Requirement for the Final Restitution Calculation and Determination of the Manner of
Payment”).

12.  What factors can courts consider or not consider when deciding the amount of
restitution to order and the manner and method of payment?

When making a final restitution calculation and/or decisions about the manner and
method of restitution payment, courts consider a range of factors. Some restitution laws specify
what factors the court may, must, or must not consider; others do not. Common factors for
consideration include the interests and resources at stake for victims and defendants; whether
nonmonetary restitution is appropriate; and whether there are multiple victims entitled to
restitution or other circumstances complicating these determinations. An overview of these
factors follows. For an in-depth discussion of these and additional factors, please consult the
Legal Practitioner Guide at Part IVV.D.1 (“Factors Courts Consider When Determining the
Amount of Restitution and the Manner of Payment”).

What interests and resources of victims and/or defendants can courts consider when
making restitution determinations? The consideration of specific factors regarding the interests
of victims and defendants is mandatory in some jurisdictions, such as Alaska,?*® Arizona?** and
Wisconsin.?% Consideration of these factors is discretionary in other jurisdictions, such as
Alabama?% and South Carolina.?’

With respect to victims’ interests, all restitution laws require or authorize consideration of
the victims’ financial losses when determining the amount of restitution. Regarding the manner
and method of payment, some jurisdictions allow or require courts to base the manner and
method of restitution payment on any burden or hardship that the victim has suffered and/or the
victim’s mental, physical and financial well-being; Alabama?®® and South Carolina®® are states
where such laws exist. A victim’s burdens, well-being and other interests can also be considered
under restitution provisions in other jurisdictions that expressly allows courts to consider any
factors that they deem appropriate; Wisconsin?'0 is an example of a jurisdiction with such a law.

Some courts may or must consider defendants’ interests. Notably, some jurisdictions
expressly forbid the consideration of a defendant’s ability to pay when deciding the amount of
restitution to order (e.g., federal jurisdictions,?!! Alaska,?'? Arizona,?'® California,?* Hawaii?'®)
and some provide that restitution may be ordered regardless of the defendant’s ability to pay
(e.g., New Hampshire?!6). Other jurisdictions expressly require or allow courts to consider a
defendant’s ability to pay when making a restitution determination (e.g., Vermont,t’
Wyoming?*®); in some of these jurisdictions, a court can refuse to order restitution altogether
based on its conclusion that the defendant lacks the ability to pay and that there is no reasonable
probability of them being able to pay in the future (e.g., Wyoming?*°). Importantly, even in
jurisdictions where courts cannot consider a defendant’s financial resources when determining
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the amount of restitution owed, courts may still be authorized or required to consider a
defendant’s ability to pay when determining whether restitution will be paid in a lump sum or on
an installment basis (e.g., federal jurisdictions,?®® Arizona,??! Hawaii???).

What is nonmonetary restitution and when is appropriate for courts to order it? In
some instances, restitution may be nonmonetary. Examples of nonmonetary restitution include
the return or replacement of property; the repair of property; or other services rendered to the
victim. Restitution laws allowing for such nonmonetary restitution can be found in federal
jurisdictions,??3 as well as in Florida,??* Illinois,?%> Kentucky,??® Michigan??’ and Montana??®
(e.g., “restitution may be monetary or nonmonetary,” “the court may, in lieu of ordering
monetary restitution, order the defendant to make restitution by working for or on behalf of the
victim,” “the court shall determine whether the property may be restored in kind to the
possession of the owner or the person entitled to possession thereof; or whether the defendant is
possessed of sufficient skill to repair and restore property damaged; or whether the defendant
should be required to make restitution in cash”). Victims are not necessarily required to accept
nonmonetary forms of restitution; for example, in jurisdictions like Michigan,??® Montana®* and
Vermont,?3! victims need to consent before restitution can be made through services or other in-
kind payments (e.g., “if the victim or victim’s estate consents, the order of restitution may
require that the defendant make restitution in services in lieu of money,” “when ordered,
restitution may include payments in kind, if acceptable to the victim”).

What happens when the calculation of restitution is especially difficult? Courts often
order restitution for multiple victims and in other situations where restitution calculations are
complicated, such as cases involving large-scale securities fraud and money laundering. Yet,
some restitution laws, such as those that apply in federal jurisdictions,?3? expressly provide that
when the number of crime victims is so large as to render individual restitution calculations
impracticable, the court is not required to order restitution, even if it is otherwise mandatory
(e.g., “restitution is required unless the court finds, from the facts on the record, that the number
of identifiable victims is so large as to make restitution impracticable’). Courts in some
jurisdictions may also decline to order restitution because calculations of the victims’ losses
would be complicated for the court and the burden on the sentencing process outweighs the
victim’s need for restitution (e.g., “restitution is required unless the court finds, from the facts on
the record that determining complex issues of fact related to the cause or amount of the victim’s
losses would complicate or prolong the sentencing process and the need to provide restitution to
any victim is outweighed by the burden on the sentencing process,” “the court shall impose an
order of restitution to the extent that the order is as fair as possible to the victim and the
imposition of the order will not unduly complicate or prolong the sentencing process”); there is a
law to this effect in federal jurisdictions?3 and in West Virginia.?%*

13.  When do courts order a restitution payment schedule?

When a court issues a restitution order, it may require the immediate payment of a single
lump sum payment or it may establish a payment schedule, under which the defendant makes
partial payments of restitution at specified intervals. Some restitution laws expressly address
when and how a court is to set such a restitution payment schedule.
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Some restitution laws, such as those in Alaska,?% address these topics broadly by giving
courts discretion to authorize that restitution be paid within a specified period of time or in
specified installments. In other jurisdictions, restitution laws may require or authorize the
consideration of certain factors in setting such a schedule. Restitution laws in Arizona,?3¢
Ilinois?*” and Vermont?3® demonstrate one common factor that courts may or must consider: the
defendant’s current and reasonably foreseeable future ability to pay, including consideration of
all of the defendant’s assets (e.g., real and personal property, workers’ compensation, social
security benefits). The victim’s views and preferences may be another factor that courts consider
in setting restitution payment schedules; Arizona? is one of the jurisdictions that requires
consideration of this factor.

Restitution laws may also require that restitution be paid within the shortest reasonable
time frame and/or within a certain time period. For instance, federal law requires that courts
setting restitution payment schedules make the length of time over which the scheduled
payments “the shortest time in which full payment can reasonably be made”;?*° and, in
Arizona,?*! courts may issue “any reasonable order necessary to accomplish” victims’ prompt
receipt of full restitution. Illinois,?*2 which also requires that restitution be paid in the shortest
time period possible, generally limits the overall period of time within which restitution is to be
paid to five years, not including incarceration; this five year limitation can only be extended if
the court deems it necessary and in the victim’s best interest. In other jurisdictions, such as
Florida?*® and South Carolina,?** the restitution procedure statute requires that restitution be paid
within a specific time period (e.g., the end of the period of probation; five years after the term of
imprisonment; five years after sentencing; by the end of eighty percent of the offender’s
supervision period). Importantly, the victims’ rights provisions in many of these jurisdictions,
including Florida?*> and South Carolina,?*¢ afford victims the right to the “prompt™ or “timely”
payment of restitution. This means that these jurisdictions must take victims’ interests into
account when setting a payment schedule, even if the restitution procedure does not specify the
need for such consideration.

Even when a court implements a payment schedule, there may be ways for a victim to
receive payment before the schedule requires. For instance, in some jurisdictions, the
government may intercept certain funds that the state owes to the defendant to enforce a
restitution order (e.g., lottery winnings, tax refunds); jurisdictions like Vermont?*” expressly
provide that the interception of such funds may occur without regard to an established payment
schedule. Additionally, in some jurisdictions, if the defendant fails to make one or more
restitution payments, the victim or the government, on the victim’s behalf, may enforce the total
amount of outstanding restitution (e.g., Alaska?*8).

To learn more about the different factors that courts consider when establishing a
restitution payment schedule and examples of relevant laws and court decisions, please consult
the Legal Practitioner Guide at Part IV.D.1.ix (“Payment Schedule”). To learn about the
modification of restitution payment schedules, please consult Answer 15.
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14. What are the procedures for challenging a final restitution order?

After a court has entered a final restitution order, the order can only be modified through
certain procedures and under limited circumstances. There are three main processes for
challenging a final restitution decision: requests to modify a final restitution order, including
requests to modify the final restitution amount and requests to modify the final restitution
payment schedule; petitions by victims to compel enforcement of their right to restitution; and
appeals of a restitution order or of a court’s failure to order restitution. To learn more about the
procedures for challenging a final restitution order and for examples of laws specifying such
procedures, please consult the Legal Practitioner Guide at Part IV.F (“Procedures and
Requirement Regarding Challenges and Changes to Final Restitution Orders”).

15.  When and why will courts modify the amount of a final restitution order?

Restitution laws often specify who may request modification of the amount of restitution
contained in a restitution order. Such requests may be described as requests to modify a
sentence. Depending on the jurisdiction, requests for such modification may be brought by the
victim, the government, the defendant and/or the court itself. Once a convicted person completes
their sentence, the court may lack the authority to impose restitution through a sentence
modification. Therefore, to the extent that they have the resources to do so, victims and the
individuals assisting them should bring any requests to modify a restitution order as soon as
possible after the order is issued.

Although the reasons why the amount of restitution ordered may be modified vary by
jurisdiction, common reasons exist. For example, in general, courts have authority to modify
sentences to correct clerical or other clear errors. Some restitution laws — such as those in federal
jurisdictions?4® and Oregon? expressly address the modification of such errors in the restitution
context. In other jurisdictions, courts rely on similar procedural provisions regarding error
correction that are not specific to restitution. Courts generally also have authority to correct
invalid or incomplete sentences. In jurisdictions and circumstances where restitution is required,
a sentence is invalid or incomplete if it does not provide for restitution and, therefore, subject to
modification; California! is an example of a jurisdiction that expressly supports this conclusion.

Additional restitution-specific reasons for modifying a restitution order include the
acquisition of additional information regarding a victims’ losses or other changes in
circumstances. Some jurisdictions authorize courts to modify restitution based upon any new,
relevant information related to the victim’s losses; Michigan®>? and Pennsylvania®®? are states
that authorize restitution modification under such circumstances. Federal law?> takes a narrower
approach and authorizes victims to petition courts for an amended restitution order where the
victim’s losses were not ascertainable earlier and the victim can show good cause for failing to
include the losses in the initial restitution claim. Some jurisdictions are narrower still in their
approach; for example, Illinois?® and Wyoming?®® authorize the modification of restitution
orders that cover a victim’s long term physical and mental health care costs based on changes to
these costs or to the defendant or the victim’s financial circumstances; and California®>’ provides
that defendants convicted of certain crimes against children and the elderly may seek to modify

© National Crime Victim Law Institute Last Updated: July 2022
Page 22 of 38



the amount of restitution ordered to pay the victim’s medical and psychological treatment costs
based on the costs of such treatment that the victim incurs.

Some of the modification provisions in restitution laws are only focused on when the
amount of restitution can be decreased. For instance, in Colorado,?®® restitution can be decreased
if the prosecutor and the victim consent to such a reduction or if, after restitution was ordered,
the defendant compensated the victim through a civil damages award, insurance payment or
another form of compensation. Other jurisdictions authorize restitution modifications in the
defendant’s favor or even complete revocation based upon the court’s conclusion that the
“interests of justice” no longer support payment of restitution as ordered (e.g., Hawaii,?*°
Montana,?%° New Hampshire,?6! North Carolina?6?). The restitution provisions in some of these
jurisdictions expressly provide that the prosecutor and/or the victim has a right to be heard prior
to such revocation or modification (e.g., Hawaii,?®® Montana,?®* North Carolina?%).

To learn more about requests to modify the amount of a restitution order, common
reasons why restitution may be modified, and common changes in circumstance that do not
warrant modification of restitution, and for examples of relevant laws and court decisions, please
consult the Legal Practitioner Guide at Part IV.F.1 (“Requests for Modification of Final
Restitution Orders”).

16.  When and why will courts modify a final restitution payment schedule?

Restitution laws may provide that the victim, the government, and/or the defendant can
request modification of a restitution payment schedule. These laws may also authorize the court,
under certain circumstances, to make such changes on its own initiative. Typically, the grounds
supporting modification of a restitution payment schedule involve changes in the defendant’s
finances or circumstances after the payment schedule was initially established. Some restitution
laws — such as those that apply in federal jurisdictions?®® and Vermont?¢” — expressly authorize
victims, the government or the defendant to request adjustments to the restitution schedule on
these grounds. Other restitution laws, such as those in place in Alaska,?® limit such modification
requests to defendants whose circumstances have changed such that they can no longer meet the
payment schedule. To learn more about requests to modify restitution payment schedules and
for examples of relevant laws, please consult the Legal Practitioner Guide at Part IV.F.1.i
(“Grounds Upon Which Final Restitution Orders May be Modified”).

17.  When and why can victims challenge a sentence or a final restitution order through
a petition to compel enforcement of their restitution rights?

Some jurisdictions expressly authorize victims to challenge a denial of their right to
restitution by filing a petition for appellate review to compel enforcement of this right. A
petition for a writ of mandamus is one tool that victims use to bring such a challenge. The
authority to challenge the denial of their restitution rights in this way is found in a jurisdiction’s
victims’ rights provisions; such provisions can be found in federal,%® Ohio?’® and Utah?"* law.
Federal courts,?’? as well as courts in California?’® and Ohio,>’* have recognized that victims may
file writs to enforce their restitution rights. When victims prevail on these claims, the appellate
courts may remand the case to the trial court for a restitution hearing. To learn more about such
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petitions for appellate review and examples relevant laws and court decisions, please consult the
Legal Practitioner Guide at Part IV.F.2 (“Petitions for Review by the Victim”).

18.  When and why can a final restitution order be appealed?

Laws governing victims’ rights and/or appeals in criminal cases may specify procedures
for who can appeal a restitution issue, as well as when and how such appeals can be raised. For
example, some jurisdictions expressly provide victims with legal authority to appeal a restitution
order that was issued in violation of their rights (e.g., Maryland,?’® Utah?’%). Some jurisdictions
give the government express authority to appeal a restitution order on a victim’s behalf (e.g.,
federal jurisdictions,?’” Florida?’®). In these jurisdictions, the victim and/or the government can
appeal an existing restitution order or the failure to issue such an order. Laws that give
prosecutors the ability to appeal unlawful criminal sentences may also provide the government
with the ability to appeal the denial of a restitution order in circumstances where restitution is

mandatory.

Notably, courts have found that, in the absence of laws providing express authority for
victims and/or prosecutors to appeal a restitution order or its denial, direct appeals of a restitution
award are unavailable. For example, federal,?”® California,?® lowa?®! and Washington?®? courts
have held that victims may not directly appeal a restitution order. In these jurisdictions, victims
must use other procedural mechanisms, such as a petition to compel enforcement of their rights,
to challenge restitution orders and other restitution-related decisions.

Defendants may also challenge certain aspects of a restitution order through an appeal.
When a defendant appeals a restitution order or employs procedures related to the filing of an
appeal, a victim may have legal authority to respond, even if the jurisdiction’s laws do not
directly authorize the victim’s participation in the appellate process. For instance, as one court in
Arizona?® has concluded, a victim may respond to a defendant’s appeal or attempt to appeal a
restitution order based on the victim’s rights to be heard, to due process, to fair treatment and/or
to restitution.

To learn more about appeals of restitution orders and examples of relevant laws and court
decisions, please consult the Legal Practitioner Guide at Part IV.F.3 (“Appeals by the Victim,
the Government and/or the Defendant”).

19. Who collects restitution? How and when is restitution collected?

Once restitution is ordered, it must be collected. Certain government entities and/or
victims may be responsible for restitution collection, depending on the nature of the crime, the
convicted person’s status within the correctional system, the victim’s identity and/or whether
restitution is overdue. The methods available for restitution collection vary by jurisdiction and
by who is responsible for such collection. Depending on the jurisdiction, restitution must be
claimed by a certain date or it will be forfeited. It is important that victim advocates, victim
attorneys, and other service providers understand and can explain to victims the processes
associated with the collection of restitution, including who within the government is responsible
for collection, when and how victims themselves become responsible for collection, and whether
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there are any limits on when restitution can be collected. Overviews of each of these topics are
included in this Answer. To learn more about restitution collection and for examples of relevant
laws, please consult the Legal Practitioner Guide at Part IV.G.1 (“Restitution Collection™).

Who is responsible for restitution collection? The parties responsible for restitution
collection vary by jurisdiction. The parties that restitution laws commonly identify as
responsible for restitution collection include: courts, clerks of court; government restitution units;
departments of corrections; parole, probation and restitution officers; prosecutors’ offices;
nonprofit organizations; and victims.

What are the means of restitution collection that are only available to the government?
There are certain means of restitution collection that are only available when a government entity
is responsible for collecting restitution. Government-only means of restitution collection may
include applying certain funds already in government possession to the defendant’s restitution
obligations, such as: bail and bond funds that the defendant previously deposited or forfeited;
funds that the government confiscated at the time of the defendant’s arrest; proceeds from the
sale of assets that the government obtained as evidence through civil or criminal forfeiture;
criminal fines; restitution funds; and monies that the state owes to the defendant (e.g., lottery
winnings, tax refunds, unclaimed property and civil damages awarded as the result of an
offender’s lawsuit against a correctional facility or its employees). The government may also
directly collect restitution from an incarcerated person’s inmate account, earnings while in prison
or on work release, and other resources (e.g., inheritance, civil settlement or other civil
judgment). Finally, restitution collection may occur through the clerk of court or certain court
mechanisms.

What are the means of restitution collection that are available to the government and
to victims? A restitution order in a criminal case is a final judgment, which has the force and
effect of a final judgment in a civil action. Enforcement of a civil money judgment for the
purposes of obtaining court-ordered criminal restitution is no different than pursuing any other
civil money judgment. As such, a victim is entitled to all the rights and remedies related to the
restitution order that they would be entitled to as a plaintiff in a civil action. In most
jurisdictions, victims may initiate civil collection proceedings independently. In some
jurisdictions, such proceedings may also be brought by the prosecutor (e.g., Hawaii,?®* New
York?®). When a government restitution unit is tasked with restitution collection, they may
pursue civil charges against the defendant (e.g., Vermont?2). Civil enforcement of a restitution
order may require locating the defendant’s assets through Internet searches; requesting
information from government offices (e.g., the Department of Motor vehicles, the county clerk in
the county where the defendant is thought to own land); hiring an asset search company; or
subpoenaing information from people and businesses that might have information about the
defendant’s assets (e.g., employers, landlords, banks). Once the defendant’s assets have been
located, the victim or government entity may employ civil collection tools, such as property liens
and wage garnishment.

Are there any time limitations on restitution collection? A victim’s access to full
restitution recovery may depend on whether a jurisdiction imposes any time limits on when
restitution can be collected. These limitations take a few forms. One form is restrictions on

© National Crime Victim Law Institute Last Updated: July 2022
Page 25 of 38



when a restitution order may be enforced. Some jurisdictions are clear that a restitution order
does not expire until it is paid in full (e.g., California,?® Illinois,?# Michigan,?®® Montana,?%°
Vermont?®!). Other jurisdictions impose limitations on a convicted person’s restitution liability.
For example, federal law?®? provides that a convicted person is no longer required to pay
restitution 20 years from the date the judgment was entered against them or 20 years after they
were released from prison, whichever comes first; in Oregon,?®3 remedies for enforcing a
restitution award expire 50 years after the entry of judgment. Another form of restrictions are
laws that limit when the government has the ability to collect restitution on the victim’s behalf.
In some jurisdictions the government’s ability to collect restitution on the victim’s behalf
terminates once a convicted person is no longer in custody or under court-ordered supervision
(e.g., Ohio,?% Kentucky?®); in other jurisdictions, the government retains its ability to collect
restitution under such circumstances (e.g., Georgia,?®® Maryland®®?). How the government may
collect restitution from a convicted person may change based on that person’s status within the
criminal justice system; for instance, if a jurisdiction provides that the government loses its
ability to collect restitution through the probation office once the person is no longer under the
office’s supervision, the government may still be able to use other methods of collection, such as
wage garnishment or tax offsets. Even where the government loses its ability to collect
restitution entirely upon the conclusion of probation, victims may still rely on civil methods of
restitution enforcement. Yet, civil statutes of limitations on money judgments may limit a
victim’s ability to enforce their restitution order in civil court. For instance, in New York,2%
there is a 20 year statute of limitations on money judgments; this means that, after 20 years, a
victim in New York loses the ability to enforce restitution civilly.

20. When and how is restitution distributed to victims?

Once restitution is collected from a convicted person through means other than the
victim’s civil enforcement of a money judgment, it must be disbursed to the victim. A restitution
order will specify to whom restitution payments should be made. Depending on the jurisdiction
and other aspects of a defendant’s sentence, the order may require that the defendant pay
restitution directly to the victim in open court or that they make payments to other entities that
will then disburse the funds to the victims. Examples of such entities include the clerk of court,
the department of corrections, the department of probation and government restitution units. The
manner of restitution disbursement can depend upon numerous factors, including restitution
payment schedules, timing requirements related to disbursement, how restitution payments are
allocated when there are multiple victims and the order in which a convicted person must pay
their court-ordered debts. Understanding these issues and being able to explain them to victims
is critical to ensuring that victims have realistic expectations of when they will receive the
money they are owed. Brief overviews of these topics are included in this Answer. To learn
more about restitution disbursement and the factors that influence disbursement procedure and
for examples of relevant laws, please consult the Legal Practitioner Guide at Part 1V.G.2
(“Restitution Disbursement”).

How do restitution payment schedules affect restitution disbursement? The timing of
restitution disbursement is subject to any restitution payment schedules created by a court or
probation department. In some jurisdictions, when there are multiple victims in a case, the court
may create different payment schedules for each victim. For example, under federal law,%* a
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court may provide a different payment schedule for different victims in the same case “based on
the type and amount of each victim’s loss and accounting for the economic circumstances of
each victim.” Additional information about restitution payment schedules and the modification
of payment schedules may also be helpful in understanding this issue.

Are there any time limitations on restitution disbursement? Restitution laws often
specify that, once restitution has been collected, it must be disbursed within a certain time frame.
In some instances, these time frames are short (e.g., “restitution funds must be disbursed to the
victim within 15 days of collection”); in other instances, these time frames are phrased broadly
(e.g., “victims have a right to receive prompt restitution”). Examples of laws with express
deadlines for restitution disbursement upon receipt can be found in Alabama,3% Arizona3®! and
California.3%

What happens to unclaimed restitution? In cases where victims cannot be located or
they otherwise do not claim restitution collected on their behalf, courts, clerks and other relevant
agencies responsible for restitution disbursement may reallocate collected restitution to other
government funds (e.g., general revenue funds, victim compensation and assistance funds,
restitution funds that pool unclaimed restitution to disburse to victims who have been unable to
collect their restitution). If a victim’s location is later determined or if the victim chooses to
claim the funds, such funds may become available to them. In some jurisdictions, such as
Michigan,3% victims may claim reallocated restitution at any time. In other jurisdictions, victims
only have a certain amount of time to claim reallocated restitution; for example, in Georgia3®
and Texas,3% victims have five years to claim reallocated funds.

When a convicted person has multiple payment obligations in a criminal case, what
priority is given to the payment of restitution? Some jurisdictions specify the order in which a
convicted person must make various payments that the court has ordered in a criminal case (e.g.,
restitution, penalties, fines, costs, assessments, surcharges). In Arizona,3% California,3"’
Hawaii,®® Florida,3*° Nevada3®'? and New Hampshire,3!* any payment the convicted person
makes to the court in connection with their criminal case must be applied first to the amount that
the person owes in restitution. Other jurisdictions do not prioritize full payment of restitution.
For example, Michigan,3? Montana®®® and Oregon3'* specify that when a convicted person pays
their financial obligations in a criminal case, half of the payment goes to restitution and the other
half to all other payment obligations. Federal,3> Kentucky?3!® and Ohio3!” laws provide that a
convicted person’s payments are applied first to special assessments and/or court costs and then
to outstanding restitution.

When a convicted person owes restitution to multiple victims, how are the restitution
payments prioritized? Restitution laws may also specify the priority of restitution payments
among multiple victims. For instance, some jurisdictions require that restitution is first paid to
private victims and then to the government (e.g., federal jurisdictions,!® Kentucky,3°
Montana®?°); more generally, some jurisdictions give private victims priority over all institutional
victims (e.g., Arizona,®! Michigan3%?). In some instances, courts may apportion distribution
among multiple victims based on the total amount of the convicted person’s obligations, thereby
allowing for the same priority of payment to multiple victims (e.g., Oregon3%).

© National Crime Victim Law Institute Last Updated: July 2022
Page 27 of 38



21. When does a restitution order expire?

In some jurisdictions, a restitution order does not expire until it is paid in full (e.g.,
California,®?* Illinois,*?> Michigan,®*® Montana,3?” Vermont3%). Other jurisdictions impose
limitations on a convicted person’s restitution liability; under such laws, a restitution award may
expire after a set number of years from the entry of judgment (e.g., federal jurisdictions,3?°
Oregon®°). Even if the order itself does not expire, there may be some time limits on the ability
of the government and/or the victim to collect restitution. Understanding the time limits on when
a restitution order may be enforced and communicating such information to victims is important
to ensuring that victims are able to enforce their restitution rights. To learn more about the
expiration of restitution orders and for examples of relevant laws, please consult the Legal
Practitioner Guide at Part 1V.G.1.iii (“Timing of Restitution Collection”).

22.  What are the consequences of a defendant’s failure to pay restitution?

Restitution laws often contain provisions that expressly address the consequences of a
defendant’s failure to meet their restitution obligations. Jurisdictions vary as to what actions a
victim may take when a defendant fails to meet their restitution obligations, as well as to the
consequences of nonpayment. To learn more about restitution enforcement when a convicted
person fails to meet their restitution obligations, please consult the Legal Practitioner Guide at
Part IV.G.4 (“Payment Delinquency or Default”).

What actions can victims take when a defendant fails to meet their restitution
obligations? When a defendant fails to make restitution payments, the victim may pursue civil
enforcement of the restitution order or they may request the creation or modification of a
restitution payment schedule. Some jurisdictions also directly authorize victims to file a motion
requesting that the defendant face consequences for their restitution delinquency or default (e.g.,
Alabama,®3! Arizona,3*? South Carolina3®®). Even in jurisdictions that do not expressly authorize
such motions, victims may want to alert the sentencing court, the prosecutor, the probation
officer or another relevant government entity of the defendant’s delinquency or default.
Prosecutors and courts themselves may also initiate proceedings against defendants who have
failed to meet their restitution obligations; Alabama,3** Arizona,3® Hawaii,3*® Oregon®' and
South Carolina®®® are among the states with statutes to this effect. Some jurisdictions provide
victims and/or the government with the right to notice of a defendant’s default in their restitution
obligations (e.g., Arizona,?*° Michigan340).

What are the common consequences for convicted persons when they fail to meet their
restitution obligations? Most commonly, defaulting on restitution may result in: the adjustment
or entry of a restitution payment schedule (e.g., federal jurisdictions,®*! Arizona,**? Oregon,343
Vermont3*4); the modification or revocation of probation or supervised release (e.g., federal
jurisdictions,3*® Arizona,®* Illinois,*” Michigan3#); imprisonment, where the failure to pay
restitution was willful (e.g., federal jurisdictions,®*° Arizona,® California,* Florida,>?
Hawaii, >3 Michigan,3** Oregon®®). Some jurisdictions also authorize courts to take any other
action necessary to ensure compliance with restitution obligations (e.g., federal jurisdictions,3%¢
Arizona,®’ Michigan,3*® Vermont®?°). To determine which action to take, a court may hold a
hearing. A defendant may be able to demonstrate “good cause” for their nonpayment (e.g.,
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involuntary unemployment, costs incurred as the result of medical circumstances or a natural
disaster) at such a hearing or otherwise to avoid the more severe consequences of their failure to
pay restitution.

Does the nonpayment of restitution affect the termination of probation or supervised
release? In some jurisdictions, the termination of a defendant’s probation can only occur after
the defendant’s restitution obligations are paid in full (e.g., Kentucky,3¢° South Carolina3?),
Other jurisdictions allow for the formal conclusion of probation or supervised release prior to the
complete payment of restitution, but expressly provide that the convicted person’s restitution
obligations are not terminated upon such conclusion (e.g., Arizona,3¢? California,¢3 Hawaii, %
Ohio%%). Because courts may lose the ability to modify a restitution order once probation has
concluded, awareness of how nonpayment affects the termination of probation may influence
how and when victims respond to nonpayment.

23.  What is the relationship between criminal restitution and civil damages
awards/settlements?

A restitution order in a criminal case may reimburse a victim for many of the same losses
that they could recover if they were to file a civil suit against their offender. In general, victims
may bring a civil suit after restitution has been ordered in their favor; likewise, the victim’s
receipt of financial compensation from a civil damages award or civil settlement does not
automatically prevent the court from ordering restitution in a related criminal case. The ability
of victim advocates, victim attorneys and other victim service providers to assist victims in
accessing full financial recovery depends upon understanding three issues that the relationship
between criminal restitution and civil recovery implicate: how criminal restitution orders affect
future civil damages awards; how civil damages awards or civil settlements affect future or
existing restitution orders; and how a civil release of liability affects future restitution orders. An
overview of these common issues is included in this Answer. For more information about the
relationship between criminal restitution and civil damages awards/settlements and examples of
relevant laws and court decisions, please consult the Legal Practitioner Guide at Part V
(“Relationship Between Criminal Restitution and Civil Damages Awards and Civil
Settlements”).

How do criminal restitution orders affect future civil damages awards? If a criminal
court issues a restitution order before the civil case resolves, some jurisdictions require the
amount of restitution a defendant has already paid be deducted from a judgment awarded in a
civil case against the same defendant and based on the same facts (e.g., if a defendant convicted
of assault and battery pays the victim court-ordered restitution for the victim’s medical expenses
and a civil court later awards the victim medical expenses as actual damages plus punitive
damages in a case involving the same assault and battery, the court can credit the restitution that
has been paid against the actual damages award); Alabama,3¢¢ California,*®” Kentucky,®® New
Hampshire36° and Ohio®"° are examples of jurisdictions that have laws to this effect. If a civil
damages award is paid after restitution is ordered and covers the same losses, there is a risk that
the victim will receive restitution in an amount that exceeds their losses, which is an outcome
that restitution laws typically forbid. Therefore, when civil damages are awarded after restitution
is ordered, but before it is paid in full, courts may reduce the amount of restitution that the
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defendant owes (e.g., if a defendant convicted of assault and battery is ordered to pay the victim
court-ordered restitution for the victim’s medical expenses, but has yet to meet their restitution
obligations, the amount of restitution owed may be reduced by a later civil damages award
covering the same expenses, if that civil award has been paid); this conclusion finds support in
federal®"* and Indiana®"? court decisions.

How do civil damages awards or civil settlements affect future or existing restitution
orders? When a civil damages award is made before a restitution order is issued, some
jurisdictions, such as Colorado,*”® authorize courts to decrease the final restitution amount by the
amount of a civil award covering the same losses (e.g., if a civil damages award in a vehicular
homicide case award covers the victim’s funeral expenses, a later restitution for the victim’s
funeral expenses will be reduced by the amount covered in the civil award). Additionally, when
a civil settlement is reached between the defendant and the victim, courts in some jurisdictions
have found that the expenses ordered in restitution may be subject to an offset or credit if the
defendant can show that specific portions of the settlement payment were directed to cover
economic losses outlined in a restitution order (e.g., if it is clear that a settlement agreement in an
assault and battery is compensating the victim for their medical costs, the settlement may be used
to offset a subsequent restitution order for the victims medical expenses); courts in California3’
and Utah37® have reached this conclusion. Along these lines, if a defendant’s insurer has made
payments to the victim for losses that would otherwise be compensable as restitution, those
payments generally may be offset against the defendant’s restitution obligation. On the other
hand, defendants typically are not entitled to an offset against a victim restitution order for
payments by the victim’s insurance company, a victim compensation program or a worker’s
compensation program. Although criminal restitution generally may not result in a windfall for
the victim, one court in California®’® has reasoned that, if a victim’s insurance company does not
seek recovery from the victim once the victim receives restitution from the defendant, the victim
may be compensated by both their insurer and the defendant.

How does a civil release of liability affect future restitution orders? Courts in some
jurisdictions have found that a victim’s release of a defendant from civil liability in a settlement
does not bear on a criminal court’s duty and authority to order restitution (e.g., South Carolina,3’’
Vermont3'8). This means that, in such jurisdictions, if a victim signs a document in a civil case
that releases the defendant from any future actions that the victim might bring against them, a
criminal court may still order restitution for the victim. One reason for this is that a victim’s
release does not affect the court’s obligations regarding restitution or the government’s interest
in imposing a restitution obligation. Courts in some jurisdictions have likewise found that a civil
settlement between a victim and a defendant cannot prevent the prosecution from seeking
restitution in a related case because the government is not a party to the settlement (e.g.,
Florida,?"® Kansas®*®).

24, What other victims’ rights are at issue in the restitution context?

Victims have a range of procedural and substantive rights that arise before, during and
after a court’s restitution determination. A victim’s ability to meaningfully enforce their right to
restitution often hinges on the protection and enforcement of these other rights. The nature and
scope of a victim’s restitution-related rights vary by jurisdiction. For information about the other
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victims’ rights commonly at issue in the restitution context, please consult the Legal Practitioner

Guide at Part II, Section A (“Restitution-Related Rights”).

118 U.S.C. § 3663A(a), (C).

218 U.S.C. § 1593(a) (human trafficking); 18 U.S.C. § 2259(a) (child abuse and exploitation); 18 U.S.C. § 2264(a)

(domestic violence and stalking); 18 U.S.C. § 2327(a) (telemarketing and email fraud).

3 Ariz. Const. art. 11, § 2.1(A)(8).
4 Cal. Const. art. |, § 28(0b)(13); Cal. Penal Code § 1202.4(f)(3).
5 Fla. Const. art. I, § 16(b)(9).

5 111. Const. art. I, § 8.1(a)(12); 725 Ill. Comp. Stat. Ann. 120/4(a)(10); 725 1ll. Comp. Stat. Ann. 120/4.5(c-

5)(12)(A).

7 Ky. Const. § 26A.

8 Mich. Const. art. I, § 24(1); Mich. Comp. Laws Ann. § 780.766(2).
9 Ohio Const. art. 1, § 10a(A)(7).

10 Alaska Stat. Ann. § 12.55.045(a).

1 Conn. Gen. Stat. Ann. § 53a-28(c).

12 Haw. Rev. Stat. Ann. § 706-646(2).
13N.Y. Penal Law § 60.27(1).

14 Tex. Const. art. 1, § 30(b)(4).

15 Conn. Gen. Stat. Ann. § 53a-28(c).

16 N.J. Stat. Ann. § 2C:44-2(b).

7 W. Va. Code § 61-11A-4(a).

18 Wyo. Stat. Ann. § 7-9-102.

19 1daho Code Ann. § 19-5304(2).

20 Kan. Stat. Ann. § 21-6604(b)(1).

2 Me. Rev. Stat. Ann. tit. 17-A, § 2003(1).
22N.Y. Penal Law § 60.27(1).

23 Wash. Rev. Code Ann. § 9.94A.753(5).

2 Wis. Stat. Ann. § 973.20(1r).

% Ind. Stat. Ann. § 35-42-3.4-2.

2 Miss. Code Ann. § 97-3-54.6(2).

27 N.H. Stat. Ann. § 633:10(1).

28 \/t. Stat. Ann. tit. 13, § 2657.

2 Ark. Code Ann. § 5-4-205(a)(1).

%0 Ind. Code Ann. § 35-50-5-3(a).

31 Mass. Gen. Laws Ann. ch. 258B, § 3(0).
32 Miss. Code Ann. § 99-37-3(1).

33 Mo. Ann. Stat. § 559.105(1).

3 Neb. Rev. Stat. Ann. § 29-2280.

% N.H. Rev. Stat. Ann. § 651:63(l).

3 Vt, Stat. Ann. tit. 13 § 7043.

37 \V/t. Stat. Ann. tit. 13 § 7043(a), (q).

38 Ark. Code Ann. § 5-4-205(a)(2).

39 NLH. Rev. Stat. Ann. § 651:63(l).

% \/t, Stat. Ann. tit. 13 § 7043(g)(1).

41 Ky. Const. § 26A.

“2 Jowa Code Ann. § 915.100(2)(a)—(b).

43 Md. Code Ann., Crim. Law § 7-104(g)(1).
4 Fla. Const. art. 1, § 16(b)(9); Fla. Stat. Ann. § 775.089(1)(a).
45 Ohio Const. art. I, § 10a(A)(7); Ohio Rev. Code Ann. § 2919.18(A).

46 Tex. Const. art. I, § 30(b)(4); Tex. Code Crim. Proc. Ann. art. 42.037(a).
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